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An Analysis of Nigerian Law on Procedure for Recovery of Debt from Insolvent 
Companies and Fraudulent Directors

their Nigerian partners if they be-
come evasive. 

Provision of the Federal High Court 
rules on recovery of a liquidated 
sum 

Order 12 of the Federal High Court 
Rules provides that a claimant may 
apply summarily to Court for issu-
ance of a writ of summons to recover 
a liquidated sum and the application 
will be accompanied with an affida-
vit stating the grounds upon which 
the claim is based and that the de-
fendant has no defence on the merit 
to the claim. The Court would enter 
the claim in the “undefended list” if 
it is satisfied that the defendant has 
no defence to the claim. 

Order 30 of the Federal High Court 
Rules provides that where the claim-
ant feels that the defendant have 
the intention to obstruct or delay 
the execution of any order that may 
be passed against him by disposing 
or removing his property from the 
jurisdiction of the Court, the claim-
ant may apply to the Court at the 
time of instituting the suit to make 
the defendant to deposit sufficient 

security to fulfill the order or for his 
moveable or immovable property 
within jurisdiction to be attached 
until the order of Court is delivered. 

Provisions of the Companies and 
Allied Matters Act on liability of 
companies and their directors 

s290 of the Companies and Allied 
Matters Act provides that where a 
company receives property by way 
of advance payment for execution 
of a contract or project and the com-
pany with intent to defraud, fails to 
apply the property for the purpose 
for which it was received, every di-
rector and officer of the company 
who is in default shall be personally 
liable to the party from which the 
property was received and a refund 
of the property so received and not 
used for the purpose for which it 
was received. This does not affect 
the liability of the company itself.

Provision of Companies and Allied 
Matters Act on winding up of insol-
vent companies 

s408 (d) of the Companies and Al-
lied Matters Act provides that a 

Many contracts today are negoti-
ated, agreed upon and executed 
through the internet. The increase 
of international trade and foreign 
investments has led to a rise in busi-
ness relationships between foreign 
businesses and their Nigerian coun-
terpart. The element of trust and 
confidence that parties across bor-
ders will be bound 
by the terms of their 
agreement is impor-
tant to the imple-
mentation of an in-
ternational contract. 

Therefore where a 
Nigerian partner enters into a trans-
action with a foreign partner for 
the purpose of reaping benefits for 
himself alone whilst disregarding 
his obligations under the contract, 
the foreign partner may live in fear 
of knowing that he has not only lost 
his principal sum under the contract 
but also his anticipated profits. The 
effect of this could be devastating 
on the psyche and business of the 
foreign partner. 

This experience may prevent the 
foreign partner from entering into 

mutually beneficial transactions 
with genuine Nigerian businesses in 
future. This indeed is a loss to both 
the foreign partner and the Nige-
rian market. Hence, it is important 
for foreign businesses to know how 
to protect their investments in Ni-
geria and how to trace and recover 
debts from insolvent companies and 

fraudulent directors.

The importance of 
due diligence in in-
ternational transac-
tions

Though it is impor-
tant to trust business partners, such 
trust will be firmly rooted if the real 
status of the partner is known prior 
to execution of the contract. Most 
businesses in Nigeria are registered 
and their activities are regulated by 
the Corporate Affairs Commission 
and other Federal agencies. Due dili-
gence checks at these agencies will 
allow foreign partners to confirm 
the identity of Nigerian partners and 
their financial capacity. Informa-
tion obtained during due diligence 
will enable foreign partners protect 
their investments and easily trace 
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debtor pending the determination 
of the proceeding.

A statutory letter of demand for 
winding up of the company for in-
ability to pay its debts may also be 
served on the company and upon 
expiration of the statutory 3 weeks 
period, commence a winding up 
proceedings against the company to 
liquidate and sell its assets. 

If the company or its directors ob-
tained services or products from a 
foreign party with intent to defraud 
or induced the contract by false pre-
tense, this constitutes an economic 
crime for which the foreign partner 
may petition the Economic and Fi-
nancial Commission (“EFCC”) and 
cause criminal investigation to be 
conducted against the company and 
its directors for their assets to be 
frozen towards payment of the debt 
and criminal prosecution.

Though there is a need to quickly 
pass the bills on internet transac-
tions pending before the National 
Assembly in order to adequately 
protect the interest of foreign part-
ners, current due diligence practices, 

laws on contract and crime as well as 
legislations regulating companies in 
Nigeria can sufficiently protect the 
interest of foreign partners against 
insolvent companies and fraudulent 
directors. 

The pain of childbirth should not 
prevent the sweet joy of mother-
hood!
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creditor may commence winding up 
proceedings against a company if it 
is unable to pay its debts. s409 of 
the Companies and Allied Matters 
Act provides that a company shall 
be deemed to be unable to pay its 
debts if it is indebted to a creditor 
in a sum exceeding N2, 000 (about 
$8) and same remain unpaid after 3 
weeks of service of a statutory let-
ter of demand delivered at the reg-
istered place of business of the com-
pany.

Provision of Nigerian law on obtain-
ing by false pretense and economic 
crime 

s419 of the Criminal Code Act pro-
vides that a person who by false pre-
tense and with intent to defraud ob-
tains from another person anything 
capable of being stolen and induces 
the person to deliver anything ca-
pable of being stolen is guilty of a 
felony and is liable to imprisonment 
for 3 years and 7 years if the thing 
is of a value of N1, 000 (about $4) 
and above. It is immaterial that the 
thing obtained or its delivery was 
induced through the medium of a 
contract induced by false pretense. 

s40 of the EFCC Act defines econom-
ic crime as an illicit activity commit-
ted with the objectives of earning 
wealth illegally either individually 
or in a group or organized manner 
thereby violating existing legislation 
and includes any form of fraud and 
corrupt practices.

Procedure for recovery of debt from 
insolvent companies and fraudu-
lent directors 

The company and its directors are 
served with a notice demanding full 
payment of the debt within 7 days of 
receipt of the letter failing which an 
action will be commenced against 
the company and its directors to re-
cover the debt, including damages 
for breach of contract and winding 
up proceedings against the compa-
ny for inability to pay its debts.

If the debtor does not pay the debt 
within 7 days as provided in the no-
tice, commence a summary judg-
ment proceeding against the com-
pany and its directors to recover the 
debt and file an application for secu-
rity or attachment of the moveable 
and immoveable property of the 


